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MEDICINES AND POISONS (VALIDATION) BILL 2022 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Dr Brian Walker) in the chair; 
Hon Sue Ellery (Leader of the House) in charge of the bill. 
Clause 1: Short title — 
Committee was interrupted after the clause had been partly considered. 
Hon SUE ELLERY: When we began the committee stage a little while ago, the first series of questions were about 
the actual matter on foot that has led to this bill being brought to the chamber. I have sought further advice and I am 
able to confirm the following. The first thing is to note that there was a miscommunication. There was no intention 
not to provide members with the information I am about to provide. It is limited information that I can provide 
members but I think that was just miscommunicated. The relevant appeal has been brought by Mr Daniel Rusiecki. 
The respondent is the state of Western Australia as is usual in criminal matters of this type. The Director of Public 
Prosecutions has conduct of the appeal on behalf of the state. The proceedings are currently before the WA Court of 
Appeal and the appeal relates to Mr Rusiecki’s conviction in the District Court in November 2021. It is important 
to note that I do not have details beyond that.  
Although the Department of Health and the Western Australia Police Force both worked on the bill, they are not 
directly involved in the case. I have made the point that the case is being conducted by the Director of Public 
Prosecutions, who is, of course, independent from government. Those agencies have only been provided with limited 
information about the case; they are not privy to details. I think I had also made the point that at this stage, the 
appeal has not been set down for a hearing. As I indicated earlier, on the current information that we have, we do 
not expect it to be heard this year. 
Although members have rightly pointed out that the appeal will be heard by judges and not a jury, it is important 
to note that does not necessarily give us a licence to freely discuss active court cases. If the appeal was successful 
and the conviction was overturned, the case may then be retried before a jury. Therefore, just because the matter 
now is before a judge, that does not mean that it will not end up back before a jury. 
Hon NICK GOIRAN: I thank the Leader of the House for that explanation. It is good to know. This is the case 
that is really driving the bill that is presently before us, courtesy of the advice that was provided by the Acting DPP, 
as he then was, to the Attorney General in August this year. During the briefing, I asked whether the issue of the 
definition of the standard had been raised in the original District Court proceeding in November 2021. We were 
told that this could be dealt with in Committee of the Whole House. Was this issue raised in first instance in the 
District Court? 
Hon SUE ELLERY: I do not know, and I am not going to find out—I am not going to be told. The information 
that I have just provided to the house is the information that is available to me to share with the house. 
Hon NICK GOIRAN: Yes, okay. I appreciate that this is not going to change anything, because time is now of 
the essence and there will not be further time to get instructions from those who might have this information. The 
reason it is relevant is that, of course, if the District Court conviction in November 2021 included consideration of 
this issue, and ultimately still led to a conviction, it would, amongst other things, indicate that the state was aware 
of this issue from November of last year. 
If, however, this has only been brought up for the first time as a point of appeal in the most recent proceeding, that 
would then indicate when the state—certainly at least the DPP—were first made aware of this matter. Does the 
minister have any information on when the Court of Appeal matter that is presently on foot was lodged? 
Hon SUE ELLERY: I am really not trying to be difficult. The information that I have shared is everything that I have 
got. Everything I have, I have given to Hon Nick Goiran. 
Hon MARTIN ALDRIDGE: I just want to go back to the offences that we have been talking about. At the briefing, 
we were told that there were effectively 5 263 alleged offences. The greater concern was the 350 convictions, one of 
which was subject to appeal. I think this number was qualified as offences when a brief was created for the DPP. 
Can I get some understanding on whether the 350 convictions are a subset of the 5 263, or if they are additional 
to them? 
Hon SUE ELLERY: Sorry honourable member, I was just being spoken to. Can the member repeat the actual 
question at the end there? 
Hon MARTIN ALDRIDGE: I just wanted to confirm that my numbers are correct. I also wanted to understand 
whether the 350 convictions are a subset of the 5 263, or if they are additional to it? 
Hon SUE ELLERY: There are two separate numbers. The Office of the Director of Public Prosecutions advises 
that approximately 350 prosecutions conducted by that office involved convictions for relevant drug offences during 
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the affected period. The police advise, in matters prosecuted by them, that during the validation period, there were 
about 5 000 charges whereby an offence was committed against the Misuse of Drugs Act, and an associated brief 
was created by police. Police created a brief in respect to 4 419 offences related to methamphetamine, 216 to 
amphetamine, 103 to dexamphetamine, two to LSD and 523 to MDMA. That is how we get the 5 000. 
Hon MARTIN ALDRIDGE: The minister may have to help me here. I assume there has been some allegation of 
an offence—perhaps somebody has been charged. The police have prepared a brief. However, those matters have 
not proceeded any further. Is the brief to the DPP, and then the DPP make a decision independent of the police, to 
say “Well, there is a case” or “There isn’t a case” and proceed with the prosecution? 
Hon SUE ELLERY: The prosecutions are conducted by two separate organisations. The DPP says that their stats 
show approximately 315 prosecutions conducted by that office in the period. The police stats say that during that 
period, the numbers that I have read out to the member that are around about 5 000, are the number of charges when 
an offence was committed against the Misuse of Drugs Act whereby the police created a brief. 
Have all of those 5 000 briefs created by the police been through to completion? I do not have that information. 
Hon MARTIN ALDRIDGE: That is a good clarification because the 350 is prosecutions — 
Hon Sue Ellery: Conducted during that period. 
Hon MARTIN ALDRIDGE: Yes. Conducted by the DPP. 
Hon Nick Goiran: But they are not convictions. 
Hon MARTIN ALDRIDGE: Sorry? 
Hon Nick Goiran: They are not convictions. 
Hon MARTIN ALDRIDGE: They are not convictions, so I assume there well may be a greater number of 
prosecutions that may not have necessarily resolved in conviction. They may still be live before the court. What 
we do not know is of the 5 263 charges by police, how many of those have resulted in conviction? We do not know 
a number at all. 
Hon SUE ELLERY: No. I do not have that number, and could not get that number. 
Hon MARTIN ALDRIDGE: The second reading speech states — 

The Office of the Director of Public Prosecutions has informed that approximately 350 prosecutions 
conducted by the ODPP involved affected convictions for offences under the Misuse of Drugs Act during 
the affected period. The WA Police Force advise there was a significantly higher number of charges for 
summary offences within that period. 

Are the 5 263 charges the summary offences that are referenced in the second speech? 
Hon Sue Ellery: Correct. 
Hon MARTIN ALDRIDGE: Is there a reason that the police have not been able to provide that relevant information, 
whereas the DPP has? 
Hon SUE ELLERY: I am advised that there is a different system and that the police would need to check against 
each of the charges. The police have not done that. That is a big piece of work for the police to do. 
Hon NICK GOIRAN: Nevertheless, noting in the second reading speech the reference to the WA Police Force 
advising that there was a significantly higher number of charges—that being the 5 263 that Hon Martin Aldridge 
referred to, which the minister has previously broken down or itemised—did the DPP say approximately 350? Do 
we know the exact number of prosecutions? 
Hon Sue Ellery: The information I have includes the word “approximately”. 
Hon NICK GOIRAN: Is there an explanation for why the DPP has an inexact number and the WA Police Force 
has a precise number? 
Hon SUE ELLERY: No, there is not. We could say that the DPP is quite precise about some elements of that 
information and the WA Police Force is not, and the same could be said in reverse. I doubt whether there is 
a conspiracy. I genuinely do not know. 
Hon NICK GOIRAN: We can agree that this Rusiecki appeal, which is currently on foot, has the potential to impact 
a large number of convictions and summary offences. I think we can at least say that, hence the importance of the 
bill presently before the chamber. 
The matter that I raised with the minister prior to questions without notice was the commencement date of the 
Medicines and Poisons Amendment Regulations (No. 2) 2019. When was that gazetted? 
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Hon SUE ELLERY: It was gazetted on 19 November 2019. 
Hon NICK GOIRAN: Was that due to commence the day after gazettal? 
Hon SUE ELLERY: Yes, on the day after that day. 
Hon MARTIN ALDRIDGE: In my second reading contribution, I said that I wrongly assumed that cabinet was 
considering this matter on Monday, hence the briefing for the opposition in the late morning before moving onto 
the bill on Tuesday. Cabinet actually considered the matter in the week prior, on 21 November. Notwithstanding that, 
is there a reason that the government did not proceed with this bill as an urgent matter last week? Is it urgent but 
not so urgent that it needs to be done, effectively, before we rise because the government does not want to leave it 
to chance that an appeal might be heard between now and 15 February and therefore the government does not want 
to risk it during that time? It did not need to be done last week, but this week was acceptable, notwithstanding that 
cabinet approved the bill on 21 November. 
Hon SUE ELLERY: Based on my experience, I think we probably needed time to prepare the material for Parliament 
to rely on. I think I said in the debate on the suspension of standing orders that as soon as I became aware of it at 
the cabinet meeting, I asked the relevant minister—the Minister for Health—to advise the Leader of the Opposition 
as soon as it was practically possible, and she did that on the Thursday. 
Hon MARTIN ALDRIDGE: I think that is sound advice. I thank the minister for passing that on to the relevant 
minister, notwithstanding that the decision was made on the Monday and I think the Leader of the Opposition found 
out about it on Thursday. Nevertheless, it did occur. We have learnt a couple of things today. One is that a date has 
not been set down to hear an appeal. I think the minister might have said earlier that there was some concern that 
it could be heard between now and when we recommence sittings next year and therefore the matter needs to be 
dealt with.  

I understand that it is unusual that this bill will come into force on the day on which it receives royal assent rather 
than the day after. Keeping in mind that this process started back in August, cabinet approval was given last Monday 
and we are dealing with it today, what is the justification for the bill breaking the usual convention of coming into 
force on the day after it receives royal assent? It is so urgent that the Governor is literally waiting in the corridor, as 
we have experienced with some bills; it has that level of urgency. It seems like we have taken sufficient time to get 
this right, but we seem to be putting in this extraordinary provision that requires the bill to come into force on the 
day it receives royal assent. 

Hon SUE ELLERY: I touched on this earlier. The first thing to note is that this bill does not require supporting 
regulations to be developed. The second is that it is not unusual for an act to commence on the day that it receives 
royal assent when it is a validation bill. This clause has been drafted for each of the validation bills we have dealt 
with recently. Commencement clauses would more usually provide for an act, as the member says, to commence on 
the day after the day of assent or upon proclamation. This bill, however, will have a retrospective application and 
will commence on the day on which it receives royal assent. 

Hon MARTIN ALDRIDGE: I note that the minister said earlier that an exhaustive project was not undertaken 
on this matter, but the minister mentioned three other validation bills. Did they all come into effect on the day of 
royal assent? 

Hon Sue Ellery: I am advised yes. 

Hon MARTIN ALDRIDGE: I made a flippant comment before about the Governor, but is the Governor available 
to give royal assent? 

Hon SUE ELLERY: I am told yes. 

Hon MARTIN ALDRIDGE: Once the bill passes—I assume it will be passed unamended because no amendments 
are either proposed or listed—how much time will be required to prepare the bill for the Governor’s signature? 
Let us say it passes today; could it be done this evening or would it be done tomorrow? 

Hon SUE ELLERY: I am advised that it could be done this evening, although it will not be because we will finish 
the process this evening, but it can be done relatively quickly. 

Hon NICK GOIRAN: We have spent a little bit of time considering the Medicines and Poisons Amendment 
Regulations (No. 2) 2019. We were told that the regulations were gazetted on 19 November 2019 and were scheduled 
to commence on the day after gazettal, being 20 November 2019, which explains the end of the validation period 
set out in clause 4(1) at lines 24 and 25 on page 2 of the bill. As the minister indicated earlier, the responsibility for 
those regulations rested with the Department of Health. At the time they were prepared, was consultation undertaken 
with the Department of Justice? 
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Hon SUE ELLERY: I am not sure that we can give the member a definitive answer. I am advised that there is no 
record of that occurring, but I would not swear my life on that. 

Hon NICK GOIRAN: In order to understand the process, regulation making is not uncommon to the Department 
of Health. Indeed, I think the minister referred to the department as having a legal and legislative branch. Part of 
that branch’s role and responsibility from time to time is to work on these types of regulations. Is there a normal 
process that those staff embark upon when they make regulations? Obviously, part of that normal process would 
be to get Parliamentary Counsel’s Office to draft the regulations, but in terms of consultation with other agencies, 
particularly the Department of Justice, is that normal practice or is it done on an ad hoc basis? 

Hon SUE ELLERY: I am advised that it is not standard practice to refer to the Department of Justice. It will 
depend entirely on the circumstances. Normally, the Department of Health’s people will rely on the policy people 
within Health and then the PCO for the technical drafting advice. 

Hon NICK GOIRAN: Once that standard process is undertaken, the regulations ultimately go to the minister. 
Would the minister have approved them going to the PCO in the first place? 

Hon SUE ELLERY: I am trying to think about what happens within my ministerial portfolio. I think I sign to 
proceed to draft the regs. I am then sent a copy of the regs, which is a very formal document, and I sign that as well. 

Hon NICK GOIRAN: I imagine that the 2019 brief that was prepared for the minister in respect of the Medicines and 
Poisons Amendment Regulations (No. 2) 2019 is not a document that the minister has at her fingertips at the moment. 
In any event, would the minister be able to table it at a later stage? 
Hon SUE ELLERY: The member is it right; I do not have it available to me now. The best I can do is to give the 
member an undertaking that I will raise it with the minister, but I cannot guarantee that she will make it available. 
Hon NICK GOIRAN: We know of the impact that the bill will have on the appeal that is currently before the 
courts, or at least we know of its intent. The minister indicated earlier that she has given us every single piece of 
information that she has, but I will seek to squeeze one further piece of information out of her that might be available. 
With regard to the appeal that is on foot, is this definitional issue the only ground of appeal before the court or are 
there also other grounds of appeal? 
Hon SUE ELLERY: I do not know. Based on what I said to the member about how the Director of Public 
Prosecutions is quite deliberately keeping Health and the Western Australia Police Force at arm’s length on this, 
we would not know. 
Hon NICK GOIRAN: Apart from the appellant being impacted by this legislation, we are told that if we do not 
do something, a range of provisions on the statute book will potentially be impacted by what is going on here. 
Obviously, the bill will have a material impact upon those provisions. We have been told that the Working with 
Children (Criminal Record Checking) Act 2004 will be impacted by this bill. Does the minister have any information 
available on the extent to which the Working with Children (Criminal Record Checking) Act 2004, which, as we 
know, has just been amended by a bill that passed through this place last night, will be impacted by the bill that is 
presently before the chamber? 
Hon SUE ELLERY: I am advised that it will potentially affect the definition of a “Class 2 offence” in clauses 4 
and 7 of the act; schedule 2, class 2 offences; and references to offences under the Misuse of Drugs Act 1981. 
Hon NICK GOIRAN: The minister did indicate that this is not intended to be an exhaustive — 
Hon Sue Ellery: It is not. 
Hon NICK GOIRAN: It is not an exhaustive list. Does the reference to this 13-page tabled paper not being an 
exhaustive list mean that there may be other provisions within the Working with Children (Criminal Record 
Checking) Act 2004 that are impacted, or is it more in reference to the number of statutes impacted? 
Hon SUE ELLERY: It is probably a reference to the number of statutes, but we probably both know of the act to 
which the member is referring quite well. I would expect that it is limited to the reference in the schedules because it 
is offences that determine whether a person is eligible for a working with children card. I do not think that we should 
elevate that table any higher than its heading states, which is that it is a table of potentially impacted provisions. 
Hon NICK GOIRAN: I have one further question on this line. I note that the table refers to the School Education 
Regulations 2000. To what extent does the bill before us impact the School Education Regulations? 
Hon SUE ELLERY: In the School Education Regulations, regulation 148A, “Anaphylactic reaction in child, 
treatment by staff member” is affected and the definition of schedule 3 poisons. 
Hon MARTIN ALDRIDGE: The post-briefing information that we received from the minister’s office went to 
the question of whether this bill is a uniform legislation bill. I do not want to ask a question about that, but I want 
to ask about some of the information that was provided, which refers to the principal act—the Medicines and Poisons 
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Act 2014—being referred to a committee in 2013. I assume that it was a 2013 vintage bill that received assent in 
2014. Was this the first time that we implemented a uniform scheme for the scheduling of poisons and medicines? 
Hon SUE ELLERY: We will check that, but no-one at the table is aware. If the member is genuinely interested 
to know, he might need to look at the report of the committee that would set it out for him. 
Hon MARTIN ALDRIDGE: That will not prevent me from pursuing where I was going with this line of 
questioning. I am trying to understand the history behind this scheme. I assume that at some point in time, states 
and territories made their own decisions around the scheduling and regulation of medicines and poisons. At some 
point a decision was made that it would be far more advantageous to do that nationally. When that happened is beside 
the point. It may well have happened more recently, as I suggested, or some time ago. 
During the second reading debate, I raised a matter around the futureproofing of these definitions. During my briefing, 
I picked up on words to the effect that the bill now adopts a definition that will be a bit more resilient to changes made 
by the commonwealth. But I demonstrated in my second reading contribution the complex web of definitions that 
refer to definitions that refer to definitions. In effect, the current arrangement is that in the Medicine and Poisons 
Regulations 2016, the definition of “SUSMP” refers to the current Poisons Standard, which is defined as —  

… the meaning given in the Therapeutic Goods Act 1989 (Commonwealth) section 3(1); 
Section 3(1) of the commonwealth act is effectively the definitions section. That refers us to section 52A, which 
then refers us to section 52D. I guess these are provisions in primary legislation. The issue here arose when regulations 
were amended at the commonwealth level. I assume that this will probably be a matter that may have more visibility 
to the state and its department. 
Hon Sue Ellery: It is certainly harder to make a change with nobody noticing. 
Hon MARTIN ALDRIDGE: Correct. I guess my question is: noting that this is probably an issue that will have 
a longer gestation period and there will probably be more consultation, although the minister has admitted that 
processes with the commonwealth have improved since these events, what has changed in the Department of Health 
since 2019 that will prevent a circumstance like this arising in the future? 

Hon SUE ELLERY: There are two things. I am advised that action has been taken to review the structure when 
the Poisons Standard is amended. Secondly, for example, there is a chief pharmacy officer. People at that level are 
acutely aware of the situation that was created in this circumstance, so I think that lessons have been learnt. I think 
I was asked that question in a second reading contribution and I tried to provide an answer. I think I also answered 
a question from Hon Wilson Tucker, and I gave him an undertaking that I would certainly raise his concern that 
there needed to be a bit more rigour—perhaps a system put in place to check this. I gave him an undertaking, I have 
raised that with the minister, and that is what I will do. 
Hon MARTIN ALDRIDGE: I just make this observation. The Department of Health is not small, by any stretch 
of the imagination; in fact, it is probably the biggest agency in the public service in terms of money and FTE. I might 
be wrong, but that is my best guess. Education is probably competing with it. 
Hon Sue Ellery: It is $11 billion; I am $5 billion. 

Hon MARTIN ALDRIDGE: Yes. I assume that it has a legislative division. It would have many, many statutes 
in its portfolio of responsibility. 
Hon Nick Goiran: Not as many as the Attorney General’s portfolio. 

Hon MARTIN ALDRIDGE: Maybe not. Perhaps it is an issue of resourcing; perhaps it is an issue of demand on 
the agency, as well, particularly in recent years, but I would have thought that processes probably ought to be 
formalised to assess the impact of particularly obvious things like these, whereby we have uniform schemes in place 
but we have effectively devolved responsibility to the commonwealth statute. We have done that for not only the 
Medicines and Poisons Act, but also many other acts. 

I asked earlier about consultation. Obviously, consultation on this bill was limited. The justification for that was 
that this issue was not only urgent but also sensitive. If we look at the number of offences under the Misuse of 
Drugs Act alone, which is only one of the pieces of legislation that was potentially impacted, many cases could be 
compromised. I suspect there has not been a lot of time, but since this issue has become publicly known, has there 
been any contact or communication with the minister’s office about this bill from other stakeholders perhaps external 
to government? 

Hon SUE ELLERY: Other than me, no. 

Hon MARTIN ALDRIDGE: Hon Wilson Tucker raised an issue in the debate that I took up at the end of my 
second reading contribution. I stress that I do not want to verbal what Hon Wilson Tucker said, but I do not have the 
uncorrected Hansard to report it accurately. He effectively expressed some concern that the state was legislating 
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to limit its liability. That is certainly not my understanding of the bill that is before us. In fact, I think it is very limited 
in its application; it is effectively just validating the many laws of Western Australia that may be impacted by this 
anomaly, as opposed to somehow trying to erode somebody’s legal rights to pursue the state over a particular matter, 
or something like that. Can the minister perhaps confirm that my understanding is accurate? 
Hon SUE ELLERY: Yes, the member’s understanding is correct. The provisions of the bill as the member has 
described them are accurate. There is nothing in this bill that goes to restricting, removing or in any way limiting 
anybody else’s rights to take any action against the state. 
Hon NICK GOIRAN: Perhaps at this time it might be convenient to ask, noting that we do not have very much time 
to debate this bill, whether the minister is happy for us to deal with clause 4 matters under the debate on clause 1? 

Hon Sue Ellery: Yes. 
Hon NICK GOIRAN: I thank the minister for that. I refer to proposed section 4(3). What has driven the necessity 
for this particular provision, which seems to be going out of its way to underscore that a number of subsections 
are to be considered as supplements to proposed subsection (2)? 
Hon SUE ELLERY: Proposed section 4(3) makes clear that the subsections following it are intended to supplement 
and not limit the general rule in proposed section 4(2). Of course, proposed section 4(2) establishes that general 
rule to validate the relevant definition during the validation period. It sets out the definition of the SUSMP that 
will be taken to have applied during that period. It will broadly address the anomaly that occurred in the regulations 
between 1 February and 19 November 2019. Proposed section 4(2) will essentially replace the definition that was 
put in place at that time with the definition set out in this subsection — 

… the Standard for the Uniform Scheduling of Medicines and Poisons set out in the current Poisons Standard; 

When we read proposed section 4(2) with 4(3), it makes it clear that the proposed subsections following after 
proposed section 4(2) are not meant to limit what is set out in 4(2) but to be seen as supplementary. 
Hon NICK GOIRAN: What is in proposed subsections (4), (5), (7), (8) and (9) that will limit proposed subsection (2)? 
Hon SUE ELLERY: There is not an assumption that anything in them creates a limit. It is just to make it absolutely 
clear that nothing in them is seen to be creating a limit. 
Hon NICK GOIRAN: Is this a drafting convention that has been used from time to time? 
Hon SUE ELLERY: It looks to me like a Parliamentary Counsel’s Office special, but people at the table here do 
not know whether these exact provisions were in those other bills that we referred to as being validation bills. 
Hon NICK GOIRAN: I wish that hardworking agency that, I believe from a response to an answer to a question 
on notice that was delivered yesterday, has some 85 bills presently before it and a larger number of regulations 
than that — 
Hon SUE ELLERY: Are you referring to the PCO? 
Hon NICK GOIRAN: Yes, the hardworking agency that we do not mention by name. I just wish from time to 
time when it does things such as this, that being clause 4(3) that it provided a comprehensive explanation, ideally 
in the explanatory memorandum, or at least some guidance notes to the minister or the parliamentary secretary 
handling the bill. My concern when something such as this emerges is immediately that if we are doing this here 
to make it supposedly crystal clear that there is no limiting effect on the other subsections, every time we do not do 
this, does that imply there might be some limiting effect? Unless it is absolutely necessary, I would prefer we do 
not do this; and, if it is absolutely necessary, we should be seeing it in many more statutes moving forward. Anyway, 
I offer that by way of an observation to the hardworking agency that is not present at this time. 
Continuing to look at the provisions in clause 4, the very last provision, subclause (10), appears significant. Why 
is subclause (10) necessary? 
Hon SUE ELLERY: It is a function of the retrospectivity of the bill before us. Clause 4(8) through to (10) of the bill 
will overcome the prohibitions in section 11 of the Criminal Code. Section 11 of the Criminal Code provides — 

A person cannot be punished for doing or omitting to do an act, unless the act or omission constituted an 
offence under the law in force when it occurred, nor unless doing or omitting to do the act under the same 
circumstances would constitute an offence under the law in force at the time when he is charged with 
the offence. 

Clause 4(10) will expressly override that provision. 
Hon NICK GOIRAN: That is significant. Has this been done before? 
Hon SUE ELLERY: I am advised that examples of existing legislation that override section 11 of the Criminal Code 
include the Biodiversity Conservation Act 2016 and the Business Names Act 1962—sidebar, great year! 
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Hon NICK GOIRAN: Are they the two examples? 
Hon SUE ELLERY: I will not say that is an exhaustive list because I do not know, but they are the two examples 
I have been given. 
Hon NICK GOIRAN: We are saying that as a result of clause 4(10) in particular, if anyone was in any doubt 
about whether methamphetamine was a prohibited drug during the validation period—which is the period between 
1 February 2019 and 19 November 2019, including those two dates—they should be in no doubt because it was 
a prohibited drug and it was an offence. If someone commits such an offence, they are capable of being punished 
as a result of that. I doubt anyone wants to quibble about that other than perhaps the persons who are said to have 
committed these 4 419 charges during the validation period. They might have a different view on this. I do not 
think they would get too much sympathy from other Western Australians, but it is nevertheless significant. 
I put to my colleagues the other day an analogy, albeit an exaggerated one. The Leader of the House will appreciate 
that we are in a political alliance. If the law were to change at a later date to say that two political parties are not 
able to associate with one another, that would have a material impact on people going about their ordinary business. 
That is why we do not retrospectively apply the Criminal Code in this fashion. With specific reference to the 
methamphetamine example, given that is the genesis of the case presently before the Supreme Court, for what 
period of time—it does not need to be exact if that is not available—prior to 1 February 2019 was methamphetamine 
a prohibited drug? 
Hon SUE ELLERY: I am not sure that I can give the member that here. Someone can probably go back and track 
it. I could ask if someone could do that. I am not going to hold up the passage of the bill for the purposes of achieving 
that, but I do not have that information here. I suggest to the honourable member that it would be a significant period. 
It is basically from when did law enforcement find people using this chemical mix and determine that it was not 
a good thing? And that has been around for a while. 
Hon NICK GOIRAN: We are in furious agreement about that. I concur with the Leader of the House that it has 
been a significant period. If that work could be done, presumably it would be just a quick query to Western Australia 
Police Force to ascertain this information. It may even be known by the Director of Public Prosecutions though 
I appreciate there is almost what is referred to in legal circles as a Chinese wall there, so we are not communicating 
with the DPP specifically in relation to this matter. We would like to think WA police would have this information 
readily available. It is a significant period of time as the Leader of the House indicated. It would be good to get it 
on the record because it would underscore why it is appropriate for Parliament to be taking this extraordinary 
measure. With all due respect to this gentleman that has his matter before the Court of Appeal, we have all known 
for a long time that methamphetamine is a prohibited drug and it cannot possibly be the case that he was shocked 
to find out that in February 2019, “Oh, my goodness, this is a prohibited drug, these terrible lawmakers are now 
retrospectively making that the case.” We have all known that was the case. 
There is this anomaly, as the government has put it, that occurred because of the sequence of events that we have 
set out exhaustively. No-one could be in any doubt. To the extent that we might be said to be trampling on anyone’s 
rights, I think that we can confidently say everyone knew full well in 2019 that methamphetamine was a prohibited 
drug. That is an obvious example and it is one that is pertinent to the case that is the genesis of the bill before us. 
Nevertheless, I imagine there are a number of other potential offences that people might have committed during 
the validation period, which we are overriding via clause 4(10). Do we have a list of those offences? 
Hon SUE ELLERY: No, we do not. As the honourable member can appreciate, we have been referring to a table 
of potentially impacted provisions — 
Hon Nick Goiran: The 13-page one? 
Hon SUE ELLERY: Yes. Within each one of those there may be several offences; there may be more than several 
offences. I am just not able to give the member a finite number, or even do the work to extrapolate out of that 
table. I am not sure that I can take the answer much further. 
Hon NICK GOIRAN: I wonder whether that work has been done, albeit that I acknowledge that if it has been 
done, it will not be readily available at this time. What is going on here is significant. It is no small matter for 
the Parliament to come along at a later date and say to the people of Western Australia, “We are retrospectively 
changing the application of the criminal law.” With regard to the example I gave earlier, I do not think anyone 
other than those responsible for the 4 000 methamphetamine offences would quibble with that. However, I suspect 
there would be some who would, according to the list we have been provided with—for example, those who 
were responsible for the 103 dexamphetamine offences. We know that, in total, there were 5 263 offences. This 
has not been confirmed, but I take it that the 350 matters the Director of Public Prosecutions referred to are actually 
a subset of the 5 263. I find it interesting that the Western Australia Police Force has specifically set out those 
five categories of drug offences that were committed against the Misuse of Drugs Act. It seems to suggest that 
some work has been done. The police have provided information only with regard to the Misuse of Drugs Act. Is 
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there any reason for that? Is it perhaps because it is the only piece of legislation affected by this that the police are 
responsible for prosecuting? 
Hon SUE ELLERY: The honourable member may be right about that. I do not know that I can provide him with 
an answer to that question. Given that the genesis of this was the appeal relating to the misuse of drugs provisions, 
I guess that is why that kind of information was put together. 
Hon NICK GOIRAN: The table we have referred to from time to time sets out quite extensively provisions under 
the Medicines and Poisons Act 2014 and the Medicines and Poisons Regulations 2016—very extensively, in both 
cases. It also extensively deals with the Misuse of Drugs Act 1981 and the Misuse of Drugs Regulations 1981. 
I compare that with everything else in the document that comes under other legislative provisions contingent 
upon the definitions under the Medicines and Poisons Act 2014. It seems at first instance, in the absence of a better 
explanation, that a lot of the other matters are ancillary and do not tend to refer to an offence having occurred. 
It may well be that the types of offences are largely limited to those two primary pieces of legislation—that is, the 
Medicines and Poisons Act 2014 and the Misuse of Drugs Act 1981—and their respective subsidiary legislation. 
As the Leader of the House pointed out earlier, in the case of the Working with Children (Criminal Record 
Checking) Act 2004, we are not necessarily talking about an offence as such; it is more the classification of an offence, 
and how it might have a bearing upon whether a person gets a card or not. That is not going to be particularly 
relevant to clause 4(10). I set that out in some length because we have already identified that the police are responsible 
for the enforcement of the Misuse of Drugs Act. Who deals with the enforcement of the Medicines and Poisons 
Act 2014? 
Hon SUE ELLERY: I am advised that the Department of Health has responsibility for that, but there are some 
delegations to WA police. 
Hon NICK GOIRAN: During the validation period, did the Department of Health pursue any offences under the 
Medicines and Poisons Act 2014? 
Hon SUE ELLERY: Yes. I am advised that they were all done by the police under their delegation through 
sections 14 and 21 of the Medicines and Poisons Act 2014, for offences committed between 1 February 2019 and 
19 November 2019. There were 525 convictions. 
Hon NICK GOIRAN: Those 525 convictions relate to offences under the Medicines and Poisons Act 2014. I am 
having a quick look at the provisions under the regulations. Were they simply convictions under the act, or might 
they have been under the regulations? 
Hon SUE ELLERY: Just the act. 
Hon NICK GOIRAN: As we would expect. Were the 525 convictions in addition to the 5 263 from the police, or 
were they a subset of those? 
Hon Sue Ellery: Completely different, honourable member. 
Hon NICK GOIRAN: So they were in addition. Were any of the 525 convictions under the Medicines and Poisons 
Act 2014 part of the approximately 350 matters handled by the DPP? 
Hon SUE ELLERY: No. The DPP was dealing with the Misuse of Drugs Act; we are now talking about the 
Medicines and Poisons Act 2014. 
Hon NICK GOIRAN: Noting the time, I am not expecting the minister to be in a position this evening to be able to 
itemise the 525 convictions that took place under the Medicines and Poisons Act 2014, but might she be able to give 
us a sense or a flavour of the types of offences that we are dealing with, along the lines of what the Western Australia 
Police Force did when it broke down its 5 263 offences into five categories?  
Hon SUE ELLERY: Broadly, I cannot give the member that kind of detail. The offences listed in section 14 of the 
Medicines and Poisons Act are offences relating to the manufacture, supply, prescribing and possession of schedule 4 
and schedule 8 poisons. It also includes offences under section 21, “Fraudulent behaviour to obtain supply of poison”, 
of the Medicines and Poisons Act 2014. 
Hon NICK GOIRAN: That is very helpful. Can we get any further examples or can the minister elaborate? What 
type of matters are we talking about? What type of behaviour is going on that people are trying to manufacture, 
supply, prescribe or possess a schedule 4 or schedule 8 poison? There are 525 of them. Has some typical notorious 
behaviour occurred during February that has led to this? 
Hon SUE ELLERY: I do not have any more detail. The honourable member can cast his mind to it. With regard to 
fraudulent behaviour to obtain a supply of poison, for example, sometimes we have seen cases of health practitioners 
who misused the powers available to them in the course of their work to obtain things that are on the schedule list 
that are not used on patients. 
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Hon NICK GOIRAN: I return to the original example I gave about the methamphetamine case. Potentially, 
we might get some information overnight on how long methamphetamine has been a prohibited drug. If we look 
at that particular example and we are in agreement that no Western Australian should have been in any doubt in 
February 2019 that that was a prohibited drug, might the same apply to the types of matters captured by the 525 drugs 
under the Medicines and Poisons Act? If I compare it with the list provided by the police and those five categories, 
I cannot make a case for anybody to say they were a little confused in 2019. They were not confused at all; they knew 
exactly what they were doing and now they are playing a game. Can we have that same level of confidence with 
the Medicines and Poisons Act? 
Hon SUE ELLERY: I think the member can. I am not sure whether I will be able to get any more information 
overnight to illustrate that. The matters listed in these schedules have been listed for a very long time. That is my 
experience from about 1 000 years ago when I worked for the Australian Nursing Federation. 
Hon Nick Goiran: Oh! 
Hon SUE ELLERY: Correct. I watch current events with interest. 
Hon Nick Goiran: There’s a rabbit warren we could take you down. 
Hon SUE ELLERY: Go for your life! 
It was a serious matter for the nursing profession—dealing with the medicines and poisons that are on the respective 
schedules, for example. 
Hon MARTIN ALDRIDGE: I have a few questions on three of the four subclauses in clause 4. I will start with 
the definition in subclause (1), which states — 

non-legislative instrument means any of the following that is made, issued or given under a written law 
but that is not itself a written law — 

(a) a consent, licence, permit, approval or other form of authorisation; 
(b) a decision, determination, direction, exemption or instruction; 
(c) a code, notice, order, protocol, rule or standard; 
(d) an instrument not covered by paragraphs (a) to (c); 

I turn to the first thing that struck me when I read the bill. Why do we go to the extent of providing quite extensive 
detail in paragraphs (a) to (c) and then say in (d) that it is any instrument? 

Hon Sue Ellery: Anything else we haven’t thought of? 

Hon MARTIN ALDRIDGE: Yes. In terms of simplifying legislation, why could it not simply be an instrument? 
Why is a non-legislative instrument detailed and then it says “an instrument not covered by paragraphs (a) to (c)”? 
It is an all-encompassing provision. 

Hon SUE ELLERY: I feel a certain sense of deja vu. I normally have this conversation with Hon Nick Goiran. It 
is a drafting measure. It is about what occurs “in the event”. It is a catch-all, a safety net, in the event that something 
has not been contemplated but ought to have been covered by this. That is sometimes less than satisfactory to 
Hon Nick Goiran. It might be less than satisfactory to Hon Martin Aldridge too, but that is the explanation. 

Hon MARTIN ALDRIDGE: I could also have raised the matter of “things”. I know that the government has 
changed its position on “things” over time. 

The question that follows is: is there an instrument that is contemplated that would be captured by paragraph (d) 
at this point? 

Hon SUE ELLERY: No. 

Hon MARTIN ALDRIDGE: Clause 4(2) states — 

The relevant definition is taken to have been as follows at all times during the validation period — 

Standard for the Uniform Scheduling of Medicines and Poisons (SUSMP) means the Standard for the 
Uniform Scheduling of Medicines and Poisons set out in the current Poisons Standard; 

Are we confident that the commonwealth will not change that standard between this bill passing and receiving assent? 

Hon SUE ELLERY: We have a fabulous commonwealth government in place right now. I thank the member for 
giving me the opportunity of putting on the record my great admiration for cousin Albo. 

Hon Nick Goiran: Is he also in the nurses’ union? 

Hon SUE ELLERY: No, but his mother was an Ellery. 
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Hon Nick Goiran: There you go! 

Hon SUE ELLERY: There you go. 

Hon Nick Goiran: We are learning a lot today. 

Hon SUE ELLERY: Yes. Me thinks we are running out of detail to talk about on the bill. 

I am advised—I have made the point already—that the view of the department is there is a much better relationship 
now with the commonwealth on these sorts of matters. I cannot reasonably stand here and give some kind of guarantee 
about a government I am not a part of. It is fair to say that lessons have been learnt at this end. I have undertaken to 
ask the minister to give consideration to making sure there is some kind of systemic change. The relationship with 
the commonwealth is better. I am not sure that I can offer much more than that. 

Hon MARTIN ALDRIDGE: I thank the minister for the response. As small as the risk may be, given the 
significance of the issue that we are dealing with urgently, could there have been a better way, particularly with 
the issue of definitions, of expressing this definition at a point in time rather than setting it out in the current 
Poisons Standard? We are effectively falling into the same trap that captured us last time. The risk is small. The 
commonwealth may not change the Poisons Standard in the next 48 hours, but if it did, we would have a problem. 

Hon NICK GOIRAN: The minister drew to our attention section 14, “Offences relating to manufacture, supply, 
prescribing and possession of Schedule 4 and Schedule 8 poisons”, of the Medicines and Poisons Act 2014. Were 
any poisons added to schedule 4 or schedule 8 during the validation period? 

Hon SUE ELLERY: I would need to seek advice on that. I do not have the Chief Pharmacist at the table. I can 
give the member an undertaking to try to find that overnight. 

Hon NICK GOIRAN: Can we make every endeavour to get that information? If something was added during the 
validation period, that is a significantly different scenario from methamphetamine. For the purposes of the debate, 
let us say that it has been a prohibited drug for many years. Something being inserted into the schedule during this 
tenuous validation period is significant, particularly when we consider what we are proposing in clause 4(10), 
which is to retrospectively apply the Criminal Code not only with regard to charges, but also with the capability 
to be punished as a result. If that could be looked at overnight, that would be of some assistance, and I suspect we 
would then be in a position to move quite quickly tomorrow. 

Progress reported and leave granted to sit again, pursuant to standing orders.  
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